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On the Legal Nature of Occasional Defense

HUANG Yingqgi', GONG Huaijun’

(1. School of Law, Politics, and Public Management, Huaiyin Normal University, Huaiyin 223001, China;
2. Lianshui People’s Procuratorate, Lianshui 223400, China)

Abstract; Occasional defense is the situation in which the doer enforces the act of infringing upon others

in the absence of defensive meaning, and he/she happens to defend his/her or the third party’s legal interest.

As for the legal nature of occasional defense, Chinese and foreign scholars have formed a representative view of

guilt, justifiable behavior, and specific analysis in the debate between the act without value and the conse-

quence without value. However, occasional defense should be analyzed in combination with the logic process

and error theory of criminal judgment. Criminal judgment has logical order of class or priority, but we can’t

deny that criminal confirmation is an overall activity. Seen from the final result, the infringing result of occa-

sional defense is offset by the defensive effect, which leads to inexistence of consequence without value. So the

criminality of act should be denied. From the point of view of the error theory, occasional defense belongs to

factual errors of justifiable reason premise. In principle it hinders the intention, but it should be innocent be-

cause the infringing act that is offset by defensive effect has no consequence without value.

Key words: occasional defense; act without value; consequence without value; view of innocence
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